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DECISION AND ORDER - DENIAL OF BENEFITS
Thismatter involvesasurvivor clamfiled by Mrs. LauraM. Jessee, widow of Mr. Frederick
A. Jessee, for benefitsunder the Black Lung Benefits Act, Title 30, United States Code, Sections 901
to0 945 (“Act”). Benefits are awarded to persons who are totally disabled within the meaning of the
Act due to pneumoconiosis, or to survivors of persons who died due to pneumoconiosis.

Pneumoconiosis is a dust disease of the lung arising from coal mine employment and is commonly
known as “black lung” disease.

ISSUES

1. Whether the health issues associated with Mr. Jessee’s pulmonary condition and death
should be considered.

2. Length of coa mine employment.

3. Whether Mr. Jessee suffered from pneumoconiosis.



Claim Histories and Procedural Background

Mr. Frederick Jessee’s Claims

First Claim

Shortly after losing hisjob asacoa miner dueto ahand injury, Mr. Jesseefiled hisfirst claim
for benefits on March 24, 1971 with Social Security Administration (DX 10-1)." Eventually,
complaining about shortness of breath, he re-filed with the U.S. Department of Labor (“DOL™) on
February 20, 1975 (DX 10-2). However, the claim was denied on August 8, 1980 (DX 10-3).2

Second Claim

In February 1989, Mr. Jessee filed second claim for benefits with DOL. The pulmonary
examination the next month revealed Mr. Jessee was totally disabled by a severe pulmonary
obstruction and hypoxemia (DX 11-6). Initially, the physician attributed his pulmonary impairment,
diagnosed as chronic bronchitis and emphysema, to both coa dust exposure and cigarette smoke.
Mr. Jessee had claimed 19 years of coal mine employment (DX 11-9). However, DOL could only
verify less than one year of coal mining. When the physician was presented with DOL’ s estimate of
Mr. Jessee’s coal mine employment, the doctor concluded his totally disabling impairment was not
related to coal dust. Since the chest x-ray was negative (DX 11-8), and based on the physician’s
revised diagnosis, DOL denied his claim on August 11, 1989 for failure to establish the presence of
pneumoconiosis (DX 11-10).

Third Claim

On April 25, 1992, Mr. Jessee filed his third clam with DOL (DX 12-1). Again, the
pulmonary examination disclosed avery severe pulmonary impairment intheformof emphysema (DX
12-8). With some confusion, Mr. Jessee claimed 20 years of coa mine employment. However, the
physician believed he had only two years of such work. Since the chest x-ray was negative, the
doctor concluded his pulmonary condition was dueto cigarettes. Asaresult, DOL again denied Mr.
Jessee’'s claim on August 18, 1992, for fallure to prove the presence of pneumoconiosis, total
disability due to pneumoconiosis, and a material change in conditions (DX 12-13).

Fourth Claim

The followi ng notations appear in this decision to identify exhibits: DX - Director exhibit and ALJ-
Administrative Law Judge exhibit.

M any of the documents associated with Mr.Jessee sfirst two claims are no longer in therecord (DX 10-4
and DX 11-1)
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On December 7, 1993, Mr. Jesseefiled hisfourth claim for benefits (DX 13-1) supported by
a physician’s statement that he had severe end-stage lung disease (DX 13-10). DOL requested
additional medical information but when such documentationwasn’t presented, DOL denied theclaim
onJune?2, 1994 for faillureto prove pneumoconiosis(DX 13-12). Inresponse, Mr. Jessee sphysician
forwarded Mr. Jessee’ s medical records from 1990 to 1994 showing treatment for COPD (chronic
obstructive pulmonary disease), bronchitis and emphysema (DX 13-13). Unfortunately, Mr. Jessee
passed away a few weeks later on August 19, 1994. The death certificate listed the cause of death
as coa workers' pneumoconiosis (DX 13-16). Upon review of the record on May 15, 1995, DOL
determined that Mr. Jessee had three and a half years of coa mine employment (DX 13-18).
However, the chest x-rays and medical evidence remained insufficient to establish the presence of
pneumoconiosis. Consequently, DOL denied the claim for failure to prove pneumoconiosis, total
disability due to pneumoconiosis and a material change in conditions,

Mrs. Laura Jessee's Claims

First Claim

On August 21, 1995, Mrs. Jessee filed a survivor claim under the Act, expressing her belief
that her husband’ s black lung disease was due to his coal mine employment (DX 14-1). Additional
medical records were provided and Mr. Jessee’ streating physician, Dr. Stephen Irvin, expressed his
opinion that Mr. Jessee had pneumoconiosis due to his long history of coa mine employment
covering 20 years(DX 14-13and DX 14-14). Dr. Irvinalso recognized Mr. Jessee’ ssmoking history
but believed pneumoconiosis was partialy responsible for his pulmonary condition. However,
another physician, board certified in pulmonology, reviewed the medical record and concluded based
on Mr. Jessee's coa mining history of just under four years that Mr. Jessee did not have
pneumoconiosis (DX 14-15). Instead, his45 pack year history of cigarette use was the cause of his
severe COPD. Asaresult, the doctor opined Mr. Jessee's death was not due to pneumoconiosis.

Based on the later medical evaluation, DOL denied the claim on February 16, 1996 and
indicated Mrs. Jessee had sixty daysto file additional evidence (DX 14-16). OnApril 12, 1996, DOL
received Mrs. Jessee’ swrittenresponseindicating her dissatisfactionwith the decision and stating she
wanted to have her “claim for widow’s Black Lung appealed back” (DX 14-19). DOL reviewed
additional medical record documenting Mr. Jessee’ slast daysin the hospital in August 1994 (DX 14-
22). In the hospitalization record, the attending physician diagnosed end-stage pneumoconiosis and
severelungdisease. Further, morechest x-ray interpretationswerenegativefor pneumoconiosis (DX
14-17 and DX 14-18). After aninformal conference on June 27, 1996, DOL once again denied Mrs.
Jessee’ ssurvivor claimon the basisthat her husband did not have pneumoconiosis and hisdeath was
not dueto black lung disease (DX 14-23). After considering Mr. Jessee’ s claimed range of coal mine
employment from6to 19 years, DOL also determined thereliable employment recordsonly disclosed
less than one year of coal mine employment. The DOL July 11, 1996 notice of the denial further
informed Mrs. Jesseethat if she was dissatisfied with the decision, she could request aformal hearing
with the Office of Administrative Law Judges (“OALJ’) by submitting a written appeal within 30
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days. Otherwise, the decision would become final. Apparently, Mrs. Jessee took no further action
on this claim.

Second Claim

OnAugust 2, 1997, Mrs. Jesseefiled another survivor’ sbenefit claimfor herself and on behalf
of her disabled child (DX 15-1). DOL denied the claim less than two weeks later, on August 13,
1997 because Mrs. Jessee had failed to prove her husband, Fred, had pneumoconiosis and that his
death was due to pneumoconiosis (DX 15-3).

Third and Present, Claim

On March 29, 2001, Mrs. Jessee filed her third survivor claim (DX 1). On November 20,
2001, DOL denied her claim because her claim was considered a “subsequent” claim under the new
regulations and she had failed to provide any information that would change a condition of
entitlement (DX 7). Mrs. Jessee appealed the decision and requested a hearing with OALJ (DX 9).
Asaresult, DOL forwarded her claimto OALJon January 9, 2002 for ahearing (DX 16). Pursuant
to a Notice of Hearing, dated March 25, 2002, | set a hearing date of June 27, 2002 in Abingdon,
Virginia(ALJI). However, prior to the hearing, Ms. Jessee indicated that her health precluded her
attendance at the proceeding and she requested adecision ontherecord. On July, 2002, | informed
the parties that | would keep the record open through July 31, 2002 for the submission of any
additional evidence by the parties (ALJI1). Since none of the parties have submitted any additional
evidence, my decision in this case will be based on al documents previously admitted into evidence
(DX 1to DX 17).2

FINDINGS OF FACT AND CONCLUSIONS OF LAW
Issue No. 1 - Consideration of Mr. Jessee' s Health Issues

Under the new regulations, as amended January 19, 2001, Title 20, Code of Federd
Regulations, Section 725.309(d)(3) states, a“subsequent claim filed by a surviving spouse.. . . shall
be denied unless the applicable conditions of entitlement in such claiminclude at least one condition
unrelated totheminer’ sphysical condition at thetime of death” (emphasisadded). AstheU.S.
Department of Labor indicated inits November 20, 2001 denial of Mrs. Jessee’ sthird claim (DX 7),
that type of applicable “condition” generally relates to the status of the claimant as an eligible
survivor (married state and dependency) or whether the deceased miner:

a. Was receiving benefits under the Black Lung Benefits Act due to a claim filed

before January 1, 1982; or,

3In October 2001, Mr. Ron Carson, on Mrs. Jessee’ behalf, sent DOL acopy of Mr. Jessee’ s death
certificate and the August 1994 hospitalization notes by Dr. Irvin concerning his death. These documents are
already in therecord as DX 3, DX 4, DX 14-9 and DX 14-22.
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b. Asaresult of aclaim filed prior to January 1, 1982 is determined to have been
totally disabled at the time of his death.

Mrs. Jessee filed her present survivor claimin March 2001, morethan ayear after the denial
of her previous claimsin June 1996 and August 1997. Inthe present claim, Mrs. Jessee again firmly
assertsher belief that her husband both had pneumoconiosis and died due to pneumoconiosis. Asset
out in the procedural history above, the issue concerning Mr. Jessee’ s health at the time of hisdeath
hasalready been adjudicated and denied against Mrs. Jessee’ spositioninJune 1996 and August 1997.
Consequently, if Mrs. Jessee’ s present, subsequent survivor clamwere atypical subsequent survivor
claim, the regulations would prohibit reconsideration of whether Mr. Jessee had pneumoconiosis or
died due to black lung disease even though Mrs. Jessee understandably continues to disagree with
those prior adverse decisions. As a result, since Mrs. Jessee provided no other information that
would affect any of the other applicable conditions of entitlement as set out above, | would ordinarily
deny her present subsequent survivor claimwithout consideration whether Mr. Jessee had black lung
disease and died due to pneumoconiosis.

However, based on the procedural history of Mrs. Jessee’s first survivor claim, | find an
unusual circumstance exists in Mrs. Jessee's case that indeed warrants my consideration her
husband’' s pulmonary condition. Notably, following the initial denial of her first survivor’s claim,
Mrs. Jessee appealed the adverse determination in writing.* Yet, rather than forward the case to
OALJfor a hearing, DOL conducted another conference, albeit a “forma” one. | believe DOL’s
subsequent administrative action was insufficient to negate the effect of her appeal. Although DOL
wascertainly freeto reconsider itsinitial denial decisionthroughtheformal conference process, when
DOL reaffirmed its denial and did not provided the relief claimed by Mrs. Jessee, the agency should
have sent the caseto OAL Jwithout requiring Mrs. Jessee, who did not have an attorney representing
her interests, to submit another written appeal.> Correspondingly, sincethe DOL formal conference
was a procedurally insufficient response to Mrs. Jessee's appedl, it did not serve as afinal decision
on her first claim. The procedura consequence is that her first claim has never been closed which
thus now permits my consideration of all aspects of her claim for survivor benefits.

Issue No. 2 - Length of Coal Mine Employment

Asindicated above in the procedural review, one of the central issues has been Mr. Jessee’s
length of coal mine employment. Through the course of their claims, whileMr. and Mrs. Jessee have

“Almost any communication which expresses an intention to appeal an adverse decision is considered a
request for a hearing. Once such arequest isfiled, a second request is not necessary. See Plesh v. Director,
OWCP, 71 F.3d 103 (3d Cir. 1995).

5Although the new regulations were not in effect at the time of her first survivor’s claim, | note that the
newly amended regul ations indicate even a previoudly filed, or premature, hearing request will be considered valid
and require forwarding the case to OALJ. See 20 C.F.R. § 725.418 (c).
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presented varying degrees of specificity concerning his length of coal mine employment, they
persistently claim he worked as a coal miner for 19 to 20 years. DOL has also reached varying
conclusionson thisissue fromahigh of 3.55 years (DX 14-15) to the present low of 0.776 years (DX
14-23). Thelater figure was determined based solely on the earningsrecord fromthe Social Security
Administration (“SSA”) because the submissions from the Jessees were unreliable due to their
variability.

The new regulations, 20 C.F.R. § 725.101 (a) (32) (ii), indicates, in determining yearsof coal
mine employment, to the extent possible, the beginning and ending dates of coa mine employment
may be established by any credible evidence. | understand DOL’s frustration with the varying
accuracies of the work histories submitted by Mr. and Mrs. Jessee. Y et, upon consideration of the
entirerecord, | believe the Jessees have provided sufficient detail, in the form of employers’ names,
location of the mines, Mr. Jessee’ swork, and usually the start and stop dates of employment interms
of month and year to consider their submissionsreliable.® A portion of the variability in Mr. Jessee's
recollections may be attributed to some of his health issues.”

Part of this dispute also relates to the parties meaning of “length.” DOL is attempting to
ascertain through various means the actual time Mr. Jessee spent in coal mines exposed to coal dust.
At the same time, since Mr. Jessee first entered the coal mines in 1952 and last worked as a coal
miner in 1971, the representation by both Mr. Jessee and Mrs. Jessee that he worked 20 yearsas a
coa miner is understandable. However, as noted below even based on the Jessees’ employment
histories, during that 20 year period, Mr. Jessee’'s work as a coa miner was sporadic and not
continuous. In fact, Mr. Jessee didn’t mine coal in 1954 and between approximately 1960 through
1966, atotal of eight years. Additionally, even when he was employed as a coal miner, Mr. Jessee
typically worked less than the full twelve months of the year. As a result, Mr. Jessee did not
experience the same extent of coal dust exposure as a coal miner who worked 12 months ayear for
20 years.

| have prepared the following coal mine employment history for Mr. Jessee by piecing
together the various employment information, including the claimants’ recollectionsand the earnings
record from SSA.

1952

®In her second survivor claim, Mrs. Jessee even went to the effort to provide additional information about
several former employers and co-workers, including, in some cases, their phone numbers (DX 14-21).

In February 1988, a Social Security Administrative Law Judge approved Mr. Jessee’ application for SS|
on the basis of adisability (DX 11-9). According to the decision, Mr. Jessee had about 19 years of coal mine
employment, which ended in 1971. Mr. Jessee had not worked since then. The judge al so observed that Mr. Jessee
had a third grade education (on two claim applications in the record, Mr. Jessee indicated third grade was the
highest grade he completed (DX 10-2 and DX 12-1)) and thus marginal education and a mild mental deficit.

-6-



Mr. Jessee started hiswork asacoal miner in August 1952 in Saint Charles, Virginia, loading
coal and setting timbersfor Mr. Adern Belcher and Mr. John Maness, and worked through November
1952 (DX 2, DX 10-1, DX 12-2, DX 13-3, DX 14-2, and DX 14-21).8 Mr. Daily Tritt verified the
employers (DX 13-5) and the SSA summary shows income earned the last two quarters of the year
from Mr. John Maness, asH. S. Coa Co. (DX 13-6 and DX 14-5). Credit: 4 months

1953

In this year, Mr. Jessee loaded coal for Lester Redwine and Monk Geiser in Saint Charles,
Virginia from January to July (DX 2, DX 13-3, DX 14-2, and DX 14-21).° Credit: 7 months -
Cumulative Total: 11 months

1955

From January to July, Mr. Jessee loaded coal at Puckett’s Creek for Mr. Ed Brewer. Inthe
second half of the year, July to November, he worked for hisfather, Mr. Clifford Jessee (see DX 3)
and Mr. Trap Hart in Saint Charles, Virginia, setting timbers and loading coal. In November and
December, Mr. Jesseefinished theyear loading coal for Mr. LIoyd Martin at Cranch Creek, Kentucky
(DX 2, DX 13-3, DX 14-2, and DX 14-21). Credit: 12 months - Cumulative Total: 23 months

1956

For one month, January, Mr. Jessee continued his coa mine employment with Mr. Lloyd
Martin at Cranch Creek, Kentucky (DX 2, DX 13-3, DX 14-2, and DX 14-21). From August to
December, Mr. Jessee loaded coal for Mr. Ed Morgan at Puckett’s Creek (DX 13-3, DX 14-2, and
DX 14-21).° Credit: 6 months - Cumulative Total: 29 months

1957

In 1957, Mr. Jessee had three employers. First, from January to April, he continued his
employment with Mr. Morgan. Then, he worked for Mr. Adern Belcher and Jm Risden at Saint

80n one DOL work history form, Mr. Jessee listed the years of employment for Maness/Belcher as 1950 to
1951 (DX 13-2). However, the remaining work histories from the Jessees indicated a four month period in 1952.

9Agai n, while most of the work histories showed these seven monthsin 1953, on one occassion, Mr.
Jessee listed the years of employment for Redwine Coal Co. as 1951 to 1952 (DX 13-2). On another occasion, he
listed only three months with Redwine in 1953.

190N one occassion, Mr. Jessee listed 1954 to 1955 as the years he worked for Martin and Morgan (DX
13-2).
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Charles, Virginia, loading coal and setting timbers through July. Finally, from August to October,
Mr. Jessee loaded coal for EzraF. Cooper at Puckett Creek (DX 2, DX 13-3, DX 14-2, and DX 14-
21). SSA records confirm employment with Ezra Cooper, New Emerald Coal Co., in the third
quarter (July to September) (DX 13-6 and DX 14-5). Asaresult, | will give Mr. Jessee credit for
coa mine employment through September, 9 months. Credit: 9 months - Cumulative Total: 38
months

1958

From January through March Mr. Jessee returned to Puckett’s Creek to load coal for Mr.
Chester Robinson. From September to December, he wasacoal miner again for Mr. Adern Belcher
and Mr. Jim Risden in Saint Charles, Virginia (DX 14-2, and DX 14-21). Mrs. Rosa Thompson
recalls Mr. Jessee working with her husband mining coal at Puckett’s Creek thisyear.**  Credit: 7
months - Cumulative Total: 45 months

1959

Mr. Jessee continued mining coa for Mr. Adern Belcher and Jm Risen through May 1959
(DX 14-2, and DX 14-21). Credit: 5 months - Cumulative Total: 50 months

1967

From September to December, Mr. Jessee set jacks and timbers and mined coal for Ed
Blanton (E. B.) Coa Co. in Cold Iron, Kentucky (DX 13-3, DX 14-2, and DX 14-21).*2 Mr. Daily
Tritt verified Mr. Jessee’s employment with E. B. Blanton during this period (DX 13-5).2* Also,
during this same time frame, Mr. Jessee apparently returned to work mining coal for Ed Brewer and
EzraBrewer (DX 14-2). However, he can’t receive double credit for this period of time. The SSA
summary shows dlight income in the fourth quarter of the year from Virginia Darby Coal Co. (DX
13-6 and DX 14-5). Credit: 4 months - Cumulative Total: 54 months

1968

From January to March, he continued his work with E. B. Coal Co in Cranks Creek,
Kentucky. He also had one month of work in January with Ed Brewer. Later, from May to August,

At the same time, she believed they continued to work together at Puckett’s Creek in 1959 and 1961.

ps asign of his confusion towards the end of hislife, Mr. Jessee in December 1993 indicated he worked
for E. B. Coal in 1955 to 1956 and 1959 to 1960 (DX 13-2 and DX 12-8). Unfortunately, the employment data
submitted with his earliest claims has been lost (see DX 11-1). However, due to specificity of the information
provided, | found Mrs. Jessee' s summary of her husband’ s employment more reliable.

30n the other hand, Mr. Tritt also “verified” Mr. Jessee’ s employment with Erza Cooper but in the years
1962 and 1963, rather than the claimed employment in 1957.
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Mr. Jessee mined coal for Ralph Baker and Clement Kempton (DX 2, DX 13-3, DX 14-2, and DX
14-21). The SSA summary show dlight income in the first quarter of the year from Virginia Darby
Coal Co. and from Reeds Creek Coal for thefirst two quarters. (DX 13-6 and DX 14-5). Credit: 7
months - Cumulative Total: 61 months

1969

Mr. Jessee engaged in coal mining for three months with Ralph Baker in Harlin, Kentucky
(DX 12-2). Credit: 3 months - Cumulative Total: 64 months

1970

From September through December, Mr. Jessee shoveled coal and set timbersfor E. B. Cod
Co. in Harlin, Kentucky (DX 10-1, Dx 10-3, and DX 12-2). SSA records show Mr. Jessee earned
income from E. B. Coal Co. the last two quarters of the year (DX 13-6 and DX 14-5). Credit: 4
months - Cumulative Total: 68 months

1971

Between January and March, Mr. Jessee finished his career as a coal miner with E. B. Cod
Co. (DX 10-1, DX 10-3, and DX 12-2). Dr. Paranthaman reported Mr. Jessee’s last coal mine
employment as 1971 (DX 11-6). SSA reportsincome in the first quarter from the mining company
(DX 13-6 and DX 14-5). Credit: 3 months - Cumulative and Final Total: 71 months

Summary

While recognizing some of the inconsistencies in the reports of Mr. Jessee's employment
record, most of the information in the record is sufficient to establish he was just one month shy of
acumulativetotal of 6 years (or 72 months) inthe coal mines. Again, athough Mr. Jessee and Mrs.
Jessee understandably claim that he worked 20 years as a coal miner, | find from 1952 to 1971 Mr.
Jessee only spent acumulative total of five years and eleven months actually engaged in the work of
acoa miner and exposed to coal mine dust.

Elements of Entitlement for a Survivor Claim

Having determined Mr. Jessee’ slength of coal mine employment, | next turnto consideration
of whether Mrs. Jesseeisentitled to survivor benefitsunder the Act and theimplementing regulations,
20 C.F.R. §718.205 (a), which provide benefitsto eligible survivors of a miner whose death was due
to pneumoconiosis. To obtain benefits, a surviving claimant must prove by a preponderance of the
evidence several facts. First, the claimant must establish eligibility asasurvivor. A surviving spouse



may be considered eligible for benefits under the Act if he or she was married to, and living with, the
coa miner at the time of his or her death, and has not remarried.*

Next, the claimant must prove the coal miner had pneumoconiosis.”® “Pneumoconiosis’ is
defined as a chronic dust disease arising out of coal mine employment. The regulatory definitions
include both clinical pneumoconiosis, the diseases recognized by the medical community as
pneumoconiosis and legal pneumoconiosis, any chronic lung disease arising out of coal mine
employment. 20 C.F.R. § 725.201 (a) (1) and (2), Theregulation further indicatesthat alung disease
arising out of coa mine employment includes “any chronic pulmonary disease or respiratory or
pulmonary impairment significantly related to, or substantially aggravated by, dust exposure in cod
mine employment.” 20 C.F.R. 8 725.201 (b). As courts have noted, under the Act, the legd
definition of pneumoconiosis is much broader than medical pneumoconiosis. Kline v. Director,
OWCP, 877 F.2d 1175 (3d Cir. 1989).

Third, once a determination has been made that a miner has pneumoconiosis, it must be
determined whether the coal miner's pneumoconiosis arose, at least in part, out of coa mine
employment.’® 1f aminer who is suffering from pneumoconiosiswas employed for ten years or more
in one or more coal mines, there is arebuttable presumption that pneumoconiosis arose out of such
employment.*” Otherwise, the claimant must provide competent evidenceto establishtherelationship
between pneumoconiosis and coal mine employment.*®

Finally, the surviving spouse has to demonstrate the coa miner's death was due to
pneumoconiosis.”® For a survivor claim filed on or after January 1, 1982, the Department of Labor
regulations provide four means to establish that a coal miner's death was due to pneumoconiosis.®

a Death was caused by pneumoconiosis,

1420 C.F.R. §718.4 indicates that the definitionsin 20 C.F.R. §725.101 are applicable. 20 C.F.R.
§725.101, in turn, refersto the term “survivor” as used in Subpart B of Part 725. 20 C.F.R. §725.214 then sets out
the spousal relationship requirements and 20 C.F.R. §725.215 describes the dependency rules. According to
§725.214 (@) the spousal relationship existsif the relationship is a valid marriage under state law. Under
§725.215(a), a spouse is deemed dependent if she was residing with the miner at the time of his death.

%20 C.F.R. §718.205 (a) (1) and see Trumbo v. Reading Anthracite Co., 17 B.L.R. 1-85 (1993).

1620 C.F.R. §§718.203 (a) and 718.205 (a)(2).

1720 C.F.R. §718.203 (b).

1820 C.F.R. §718.203 (o).

1920 C.F.R. §718.205 (a)(3).

2020 C.F.R. §718.205 (¢)(1), (2), and (3).
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b. Death was caused by complications of pneumoconiosis; or,

C. Pneumoconiosiswasasubstantially contributing cause or factor leading to the miner's
death. Notably, pneumoconiosis is deemed to be a substantially contributing cause
of aminer’'s death if it hastens the miner’s death.

d. The presumption in 20 C.F.R. § 718.304 regarding complicated pneumoconiosis

applies.”

However, a survivor may not receive benefits if the coa miner's death was caused by
traumatic injury, or the principal cause of death was a medical condition not related to
pneumoconiosis, unless evidence establishes that pneumoconiosis was a substantially contributing
cause of death.

In summary, a survivor's claim filed after January 1, 1982 must meet four primary elements
for entitlement. The claimant bears the burden of establishing these elements by a preponderance of
the evidence. If the claimant failsto prove any one of the requisite elements, the survivor claim for
benefits must be denied. Gee v. W. G. Moore and Sons, 9 B.L.R. 1-4 (1986) and Roberts v.
BethlehemMinesCorp., 8B.L.R. 1-211(1985). Thefour elementsare: (1) theclaimant isaneligible
survivor of the deceased miner; (2) the coal miner suffered from pneumoconiosis; (3) the coal miner's
pneumoconiosis arose out of coa mine employment; and, (4) the coal miner's death was dueto cod
workers pneumoconiosis (caused; complications caused, substantially contributing cause; or
complicated pneumoconiosis presumption).

Eligible Survivor

According to their Virginiamarriage, Mr. Frederick Jessee and Mrs. Laura Tritt Jessee were
married on November 8, 1952 (DX 12-5 and DX 14-6)). With her most recent claim, Mrs. Jessee
indicates in November 2001 that she was dependent on her husband and has not remarried (DX 5).
Accordingly, | find Mrs. Laura Jessee is an dligible survivor under the Act and she has established
the first requisite element of entitlement.

Issue No. 3 - Presence of Pneumoconiosis

2120 C.F.R. §718.205 (c) (5). Previously, the U.S. Court of Appeals for the Fourth Circuit had adopted
DOL'sinterpretation that pneumoconiosis substantially contributes to death if it hastens death in any way. Shuff v.
Cedar Coal Co., 967 F.2d 977, 979 (4th Cir. 1992), cert. denied, 113 S.Ct. 969 (1993). See also Lukosevicz v.
Director, OWCP, 888 F.2d 1001, 1006 (3d Cir. 1989) (any condition, such as pneumoconiosis, that hastens a coal
miner's death is a“substantially contributing cause”).

22Under this section, if thereis evidence of complicated pneumoconiosis, then there is an irrebuttable
presumption that the miner's death was due to pneumoconiosis.
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The second entitlement element that Mrs. Jessee must prove is that Mr. Jessee had
pneumoconiosis. According to 20 C.F.R. §718.202, the existence of pneumoconiosis may be
established by four methods: chest x-rays (8718.202 (a)(1)), autopsy or biopsy report (8718.202
(a)(2)), regulatory presumption (§718.202 (a)(3)),* and physician medical opinion (§718.202 (a)(4)).

Since the record does not contain evidence that Mr. Jessee had complicated pneumoconiosis
and Mrs. Jessee filed her claim after January 1, 1982, aregulatory presumption of pneumoconiosis
isnot applicable. Inaddition, the official record contains neither an autopsy nor biopsy report. As
aresult, Mrs. Jessee will have to rely on chest x-rays and medical opinion to establish the presence
of pneumoconiosisin her husband’s lungs. Additionally, under the guidance of Compton,® | must
consider boththe chest x-ray evidence and medical opiniontogether to determine whether Mr. Jessee
had pneumoconiosis.

Chest X-rays
Date of X-Ray Exhibit Physician I nter pretation
March 10, 1975 DX 10-4 (Unknown), B® Negative for pneumoconiosis
February 6, 1985 DX 14-10 | Saha M oderate emphysema

il any of the following presumptions are applicable, then under 20 C.F.R. §718.202 (a)(3) a miner is
presumed to have suffered from pneumoconiosis: 20 C.F.R. §718.304 (if complicated pneumoconiosisis present
then thereis an irrebuttable presumption the miner is totally disabled due to pneumoconiosis); 20 C.F.R. §718.305
(for claimsfiled before January 1, 1982, if the miner has fifteen years or more coal mine employment, thereisa
rebuttable presumption that total disability is due to pneumoconiosis); and 20 C.F.R. §718.306 (a presumption
when a survivor filesaclaim prior to June 30, 1982).

245ee Idland Creek Coal Co. v. Compton, 211 F.3d 203 (4™ Cir. 2000).

B - B Reader; and BCR - Board Certified Radiologist. These designations indicate qualifications a
person may possess to interpret x-ray film. A “B Reader” has demonstrated proficiency in assessing and
classifying chest x-ray evidence for pneumoconiosis by successful completion of an examination. A “Board
Certified Radiologist” has been certified, after four years of study and an examination, as proficient in interpreting
x-ray films of al kindsincluding images of the lungs.
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March 6, 1989 DX 11-8 | Dr. Navani, BCR, B Negative for pneumoconiosis, profusion® 0/1,%
type p/s® opacities

October 11, 1990 DX 13-13 | Dr. Navani, BCR, B® | Severe emphysema; no acute focal disease

October 2, 1991 DX 14-11 | Dr. Saha M oderate emphysema; old granulomatous disease
(same) DX 14-17 | Dr. Sargent, BCR, B Negative for pneumoconiosis, emphysema
& 18
May 6, 1992 DX 13-13 | Dr. Navani, BCR, B Severe emphysema; small focal infiltrate
June 9, 1992 DX 12-11 | Dr. Navani, BCR, B Negative for pneumoconiosis, profusion 0/1, type
p/s opacities, emphysema
(same) DX 12-12 | Dr. Greene, BCR, B Emphysema
July 6, 1992 DX 13-13 | Dr. Navani, BCR, B Severe emphysema; small focal infiltrate

previously observed is gone; no acute lung disease

September 9, 1992 DX 13-13 | Dr. Navani, BCR, B Severe emphysema

September 10, 1993 | DX 13-13 | Dr. Navani, BCR, B Severe emphysema

February 2, 1994 DX 13-13 | Dr. Navani, BCR, B Severe emphysema

February 23, 1994 DX 13-13 | Dr. Navani, BCR, B Severe emphysema

5The profusion (quantity) of the opacities (opaque spots) throughout the lungs is measured by four
categories: 0 = small opacities are absent or so few they do not reach a category 1; 1 = small opacities definitely
present but few in number; 2 = small opacities numerous but normal lung markings are till visible; and, 3 = small
opacities very numerous and normal lung markings are usually partly or totally obscured. An interpretation of
category 1, 2, or 3 means there are opacities in the lung which may be used as evidence of pneumoconiosis. If the
interpretation is O, then the assessment is not evidence of pneumoconiosis. A physician will usualy list the
interpretation with two digits. Thefirst digit isthe final assessment; the second digit represents the category that
the doctor also seriously considered. For example, areading of 1/ 2 means the doctor's final determination is
category 1 opacities but he considered placing the interpretation in category 2. Or, areading of 0/0 meansthe
doctor found no, or few, opacities and didn't see any marks that would cause him or her to serioudy consider
category 1.

%"According to 20 C.F.R.§ 718.102 (b), a profusion category of 0/1 does not constitute evidence of
pneumoconiosis.

BThere aretwo general categories of small opacities defined by their shape: rounded and irregular.
Within those categories the opacities are further defined by size. Theround opacitiesare: typep (lessthan 1.5
millimeter (mm) in diameter), type q (1.5 to 3.0 mm), and typer (3.0 to 10.0 mm). Theirregular opacities are:
type s (lessthan 1.5 mm), typet (1.5 to 3.0 mm) and type u (3.0 to 10.0 mm). JOHN CRAFTON & ANDREW
DouGLAS, RESPIRATORY DISEASES 581 (3d ed. 1981).

29Although only initials appear on many of the interpretations, the sameinitials match theinitials over
Dr. Navani’ sinterpretation of a barium swallow study of Mr. Jessee.
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March 6, 1994 DX 13-13 | Dr. Saha Significant emphysema; old granulomatous
disease

May 9, 1994 DX 13-13 | Dr. Navani, BCR, B Severe pulmonary emphysema

August 14, 1994 DX 4 (Unknown) Infiltrates

None of the physicians who examined Mr. Jessee’s radiographic films found sufficient
evidenceto render adiagnosis of pneumoconiosis. Asaresult, Mrs. Jesseeis unable to demonstrate
the presence of pneumoconiosisin her husband’ s lungs through chest x-rays.

Medical Opinion

Although Mrs. Jessee is unable to establish the presence of pneumoconiosis by chest x-rays,
she still may prevail on this element of entitlement if the preponderance of the probative medical
opinion supports a finding of pneumoconiosis.

Dr. Fleenor
(DX 10-9)

According to aterse DOL summary, Dr. Fleenor conducted a pulmonary examination of Mr.
Jessee on April 11, 1975. Although the pulmonary function test showed disahility, that finding was
not confirmed by physical examination. Dr. Fleenor diagnosed smokers bronchitis.

Dr. S.K. Paranthaman
(DX 11-2, DX 11-3, DX 11-6, DX 11-7, DX 12-6, DX 12-8, and DX 12-9)

On March 6, 1989, Dr. Paranthaman, board certified in internal medicine, conducted a
pulmonary evaluation of Mr. Jessee. Mr. Jessee reported about 20 years of coal mine employment
and the use of about five cigarettes a day since 1964. He complained about long term shortness of
breath during exertion. Upon physical examination, Dr. Paranthaman heard decreased breath sounds
and expiratory wheezes. Thechest x-ray wasnegativefor pneumoconiosis. However, the pulmonary
function test revealed a severe airway obstruction and the blood gas studies indicated moderate
hypoxemia with a significant drop in oxygenation upon exercise.

Based on his examination, Dr. Paranthaman diagnosed chronic bronchitis and emphysema.
Hebelieved Mr. Jessee’ s pulmonary conditionwas*probably related to coal dust exposure (primary)
for 20 years (according to patient) and cigarette smoking (secondary) 5 cigarettes per day for 24
years (according to the patient).” The pulmonary function tests, blood gas study, and physical
examination established Mr. Jessee had a severe respiratory impairment that precluded hisreturnto
coa mine employment.

Subsequently, DOL asked Dr. Paranthaman to reconsider his opinion in light of SSA
documentation that showed Mr. Jessee worked less than a year as a coa miner. In that case, Dr.
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Paranthaman stated it was “unlikely that his respiratory problemis related to coal dust exposure.”

Dr. Paranthaman conducted a second pulmonary examination on June 9, 1992. Mr. Jessee
reported continued shortness of breath. This time, Dr. Paranthaman reported Mr. Jessee smoked a
pack of cigarettesaday from1945to 1990. Mr. Jessee’ schest soundswere markedly decreased with
expiratory wheezing. The chest x-ray was negative for pneumoconiosis; the pulmonary function test
showed avery severe, non-reversibleairway obstruction. Theblood gas study indicated mild hypoxia.
Dr. Paranthaman concluded Mr. Jessee had pulmonary emphysema due to cigarettes. Concerning
the relationship between Mr. Jessee' s breathing problems and coa dust, the physician stated, “Two
years of working in the mines probably has not contributed to any significant level.” Mr. Jessee was
unable to work due to his severe respiratory impairment.

Dr. Taylor and Dr. Stephen Irvin
(DX 3, DX 4, DX 11-5, DX 13-10, DX 13-13, DX 13-16, DX 14-7, DX 14-9, DX 14-13, DX
14-14, and DX 14-22)

InFebruary 1985, Dr. Taylor saw Mr. Jessee dueto breathing problems. Thephysicianstated
Mr. Jessee “has a lot of lung disease and severe emphysematous lung disease, | believe. X ray did
confirm this and he also has pneumoconiosis.”

On October 23 1987, Dr. Irvininformed DOL that he had been treating Mr. Jessee for about
six months. At that time, Mr. Jessee was a55 yearsold retired coal miner with aseveral year history
of dyspnea upon exertion. Dr. Irvin considered Mr. Jessee totally disabled by progressing severe
COPD and chronic bronchitis. Additionally, the physician stated Mr. Jessee “isaretired coa worker
and may indeed have coa workers pneumoconioss.”

Over the course of several years, Dr. Irvin treated Mr. Jessee for multiple health problems.
A March 1987 pulmonary function tests disclosed severe pulmonary obstruction with some possible
restriction. In February 1990, Mr. Jessee reported that he had recently stopped smoking, Dr. Irvin
diagnosed stable COPD with some mental changes. He prescribed the use of aninhaler. For therest
of 1990, Mr. Jessee’ scondition was generally stablewith somebronchitis. Between September 1991
to the end of 1992, Dr. Irvin saw Mr. Jessee every three to four months. Inhalers continued to help.
During this period, while he experienced one bout of possible pneumonia, Mr. Jessee’ s chest sounds
were clear and he continued have astable chronic lung disease. 1n 1993, Mr. Jessee visited Dr. Irvin
six times for worsening dyspnea. Upon examination, the breath sounds were becoming distant, Dr.
Irvin placed Mr. Jessee on steroidsto assist hisbreathing. Inthefall of that year, Mr. Jessee suffered
a severe episode of shortness of breath with wheezing. In February 1994, Dr. Irvin observed some
improvement in Mr. Jessee’'s breathing and his chest was clear. At this time, he opined that Mr.
Jessee, asaretired coal miner with severe end-stage lung disease, was entitled to black lung disability
benefits. In May 1994, Mr. Jessee’'s pulmonary condition worsened and required emergency
treatment. Dr. Irvin heard very distant breath sounds and diagnosed severe lung disease.
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On August 14, 1994, Dr. Irvin hospitalized Mr. Jessee for persistent, severe shortness of
breath, both at rest and upon exercise. Mr. Jessee had become dependent on bronchodilators for
breathing assistance. Dr. Irvin diagnosed end-stage COPD and pneumoconiosis exacerbated by a
history of tobacco abuse. Dr. Irvin reported Mr. Jessee' s occupational history as a coal miner with
many years of work. Upon examination, Dr. Irvin found poor air movement in Mr. Jessee’ s lungs.
A chest x-ray revealed infiltrates. Mr. Jessee also experienced some memory loss and confusion.
Regretfully, Mr. Jessee’s breathing condition worsened; he experienced respiratory failure, passed
into acoma, and expired on August 19, 1994. Inthefinal medical summary, Dr. Irvinconcluded Mr.
Jessee’s cause of death was “end stage chronic lung disease secondary to pneumoconiosis and
tobacco abuse.” On the death certificate, Dr. Irvin listed coal workers pneumoconiosis as the
immediate cause of death.

In October 1995, after indicating that only atotal of 3.5 years of coa mine employment had
been established, DOL asked Dr. Irvin how he reached his diagnosis of pneumoconiosis. Dr. Irvin
replied that he based his pneumoconiosis diagnosis on Mr. Jessee's “long” history of coal mine
exposure. Noting that Mr. Jessee had smoked, Dr. Irvin also observed that Mr. Jessee had severe
emphysema established by chest x-rays. Dr. Irvin understood Mr. Jessee had worked at 20 yearsin
the mines but he also stated he was not in apositionto actually document that length of employment.
However, his diagnosis of pneumoconiosis was based on Mr. Jessee’ s account of his length of coal
mining coupled with his chronic severe lung disease.

Dr. John A. Michos
(DX 14-15)

On February 14, 1995, after considering DOL’s estimate of 3.55 years of coa mine
employment for Mr. Jesse, Dr. Michos, board certified in pulmonary disease and internal medicine,
reviewed the medical record associated with Mr. Jessee' s clams and Mrs. Jessee’ s survivor claims.
Dr. Michos concluded Mr. Jessee’ s death was secondary to severe COPD due to a 45 pack year®
history of cigarette abuse which ended in 1990. Dr. Michos opined, “Mr. Jessee does not have
evidence of CWP (coal workers pneumoconiosis) based on a 3.55 history of CME (coa mine
employment) which ended in 1971.” Asaresult, pneumoconiosis did not appear to have caused or
hasten his death.

Discussion

In light of the conflicting medical opinions, | must first assessthe relative probative value of
each medical evaluation and then determine whether Mrs. Jessee is able carry her burden of proving
the presence of pneumoconiosis in Mr. Jessee's chest through the preponderance of the more
probative medical opinion. The two factors | consider in evaluating relative probative weight are:
a) documentation and b) reasoning.

oA pack year represents the consumption of a pack of cigarettes a day for one year.
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Asto the first factor, a physician’s medical opinionis likely to be more comprehensive and
probativeif it isbased on extensive objective medical documentation, such aschest x-rays, pulmonary
functiontests, arterial blood gas studies, and physical examinations. Hoffmanv. B & G Construction
Co., 8 B.L.R. 1-65 (1985). In other words, a doctor who considers an array of medical
documentation that is both long (involving comprehensive testing) and deep (includes both the most
recent medical information and past medical tests) isin a better position to present amore probative
assessment than the physician who bases a diagnosis on atest or two or one encounter.

The second factor of reasoning involves an evaluation of the connections a physician makes
based on the documentation before him or her. A doctor’s reasoning that is both supported by
objective medical tests and consistent with al the documentation in the record, is entitled to greater
probative weight . Fieldsv. Island Creek Coal Co., 10 B.L.R. 1-19 (1987). Additionally, to be
considered well reasoned, the physician’s concluson must be stated without equivocation or
vagueness. Justicev. Island Creek Coal Co., 11 B.L.R. 1-91 (1988).

Applying the two probative determination factors, | find Dr. Fleenor’s 1975 examination
which was based on dated documentation, has little probative value on the state of Mr. Jessee's
pulmonary condition nearly twenty years later.

In 1985, Dr. Taylor, who was treating Mr. Jessee, diagnosed severe emphysema. However,
after referencing achest x-ray that established the presence of emphysema, Dr. Taylor did not indicate
any other objective medical evidence he used to reach his black lung diagnosis. Consequently, not
only is his opinion somewhat dated, and thus less well documented, | am unable to really ascertain
the documentation supporting his opinion. Additionally, and significantly, Dr. Taylor presented his
pneumoconiosis statement without any explanation. In the absence of any stated rationale, | also
consider his assessment not well reasoned and accordingly of little probative value.

After two pulmonary examinations, Dr. Paranthaman had a good medical foundation for his
diagnosis of chronic bronchitis and emphysema. However, his documentation is somewhat dated
in comparison to the assessments of Dr. Michos and Dr. Irvin, and obviously did not contain
information about the circumstances of Mr. Jessee' sdeathtwo years after hislast exam. Further, Dr.
Paranthaman based his opinion that Mr. Jessee did not have pneumoconiosis on an incorrect length
of coal mine employment of two years. Dueto thisincorrect documentation concerning Mr. Jessee’s
work as acoal miner, Dr. Paranthaman’s opinion has diminished probative value.

The remaining two medical opinions of Dr. Michosand Dr. Irvin have positive, but different,
factors enhancing the probative value of their assessments. At the same time, they both share
common documentation and reasoning deficits which adversely, and ultimately, negate, in varying
degrees, the probative value of their respective opinions.

On the positive probative side, Dr. Michos, as aboard certified pulmonary disease expert, is
the best qualified physicianinthiscaseto havereviewed Mr. Jessee’ sentire medical record and assess
his pulmonary problem. Hisexpertiseis particularly relevant in determining whether Mr. Jessee has
pneumoconiosis. Dr. Michos noted the negative chest x-rays, considered the various pulmonary and
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respiratory tests, and factored in Mr. Jessee’ slength of coa mine employment. Through that review
process, Dr. Michos concluded Mr. Jessee did not have pneumoconiosis because DOL’s reported
3.55 years of coal mine employment was insufficient to attribute coal dust exposure as a cause of Mr.
Jessee’ ssevere COPD. Instead, Dr. Michosidentified 45 years of smoking apack of cigarettesaday
asthe cause of Mr. Jessee’ respiratory impairment. Certainly, Dr. Michos assessment appearsto be
most consistent with al the medical evidence in the record.

Asboththetreating physician and attending doctor at thetime of Mr. Jessee' sdeath, Dr. Irvin
waswell positioned to present the most probative medical opinionintherecord. Inmedical evidence
terms, Dr. Irvin had a firm documentation foundation consisting of numerous consultations,
examinations, and tests during the nearly ten year course of histreatment of Mr. Jessee’ sobstructive
pulmonary disease. Further, he attended Mr. Jessee in the last days of hislife and was exceptionally
familiar with Mr. Jessee’ s breathing problem. Based on Mr. Jessee’ s representation of the length of
his coal mine employment, Dr. Irvin opined both in terms of the death certification and in response
to DOL that coa dust exposure during Mr. Jessee’'s long history of coa mining sufficiently
contributed to his respiratory disease to warrant a diagnosis of coal workers' pneumoconiosis.

Absent any other consideration, in the medical opinion standoff between Dr. Michosand Dr.
Irvin, Dr. Irvin’ sdiagnosis of pneumoconiosis might indeed prevail. However, both Dr. Michos' and
Dr. Irvin's opinions suffer significant probative deterioration due to other reasoning and
documentation shortfalls.

Interms of reasoning, both physicianswere presented withtwo respiratory health risksin Mr.
Jessee’'s case - coa dust and cigarette smoke. Y et, neither doctor adequately explained how they
were ableto factor in, or out, Mr. Jessee’ s coal dust exposure as a cause of hispulmonary ills. Other
than observing 3.55 years of coal mine employment did not provide a basis for a pneumoconiosis
diagnosis, Dr. Michos provide no explanation for his conclusion that coal dust was not afactor. He
failed to indicate whether, and which, if any, medical tests helped him determine that cigarette smoke
was the sole factor in Mr. Jessee’ pulmonary failure.

In avery smilar manner, while being aware of both cigarette smoke and coal dust as health
hazards for Mr. Jessee, Dr. Irvin did not identify in his opinion the medical tests that helped him
conclude coal dust was a contributing cause of Mr. Jessee’ s severe emphysema. Instead, again like
Dr. Michos, but withadifferent conclusion, without any other stated justification, Dr. Irvinconcluded
Mr. Jessee had pneumoconiosis due to the length of his coa mine employment.

The physicians' reliance on length of coal mine employment as the foundation for their
opinions concerning the presence of pneumoconiosis leads to the most significant deficiency in their
respective opinions. The opinions of both Dr. Michos and Dr. Irvin about pneumoconiosis are both
probatively flawed because: a) length of coa mine employment was the key discriminating factor in
their diagnoses; and, b) each doctor relied on an inaccurate length of coal mine employment.

As discussed earlier, | have concluded Mr. Jessee spent a total of 5 years and 11 months
exposed to coa dust. Dr. Michosbelieved Mr. Jessee’ sexposurewas somewhat shorter at 3.55 years.
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Dr. Irvin chose to rely on nearly 20 yearsof coa mine employment reported to him by Mr. Jessee.

Consequently, Dr. Michos opinion rests on an understatement of Mr. Jessee’'s coal mine
employment. Whereas, Dr. Irvin'sconclusionthat coal dust contributed to Mr. Jessee’ semphysema
is predicated on asignificantly overstated length of coal mine employment. Asaresult, the opinions
of both physicians suffer substantial probative loss.®

In summary, for the reasons noted above, in particular the reasoning and documentation
deficiencies associated with Dr. Irvin's coa workers' pneumoconiosis diagnosis, | find the medical
opinion in this record probatively insufficient to support a finding of pneumoconiosis. Asaresult,
Mrs. Jessee is not able to prove through the preponderance of probative medical opinion that her
husband had pneumoconiosis.

Further, in recognition of the mandate of the Compton decision to consider al the medical
evidence together, | still conclude the entire record as a whole fails to prove Mr. Jessee had
pneumoconiosis. All of the radiographic evidence was negative for pneumoconiosis. Although the
other objective medical evidence identified both a restrictive and severe obstructive pulmonary
condition, the record does not contain a reasoned and accurately documented medical opinion
indicating that Mr. Jessee' s nearly six year exposure to coal dust, in conjunction with 45 pack years
of cigarette smoking, partially caused his severe emphysema. Thus, when all the chest x-rays and
medical opinions are considered together, the record still fails to show Mr. Jessee had black lung
disease.

In her applications for survivor benefits and her letter to OALJ, Mrs. Jessee expresses her
sincere and understandable conviction that Mr. Jessee had black lung disease. She highlights in
particular the death certificate which lists coal workers pneumoconiosis as the cause of death,
references medical reports stating her husband had pneumoconiosis, and recalls his chronic struggle
for breath and continuous need for oxygen therapy. While my analysis will probably never alter her
perception, | emphasisthat Dr. Irvin’s pneumoconiosisentry on Mr. Jessee’ sdeath certificateand his
referencesto pneumoconiosisin medical reportsare unreliable because Dr. Irvin believed Mr. Jessee
was a coa miner for 20 years and was exposed to coal dust during the entire period. Yet, since his
actual work as a miner totaled just under six years, Mr. Jessee did not experience the extensive
exposure to coal mine dust used by Dr. Irvin to reach his coa workers pneumoconiosis diagnosis.
Dr. Irvin's reliance on an incorrect length of coa mine employment is particularly significant
considering Mr. Jessee had a very substantia history of 45 pack years of cigarette use and his
principal pulmonary affliction as established by chest x-rays and medical examinations was severe
emphysema.

Conclusion

3Dr. Irvin's pneumoconiosis diagnosis is further compromised by hisinsistence on using Mr. Jessee’s
claim of coal mine employment even when asked by DOL to reconsider in light of DOL’ s estimate 3.55 years
which is closer to my finding of 5 years, 11 months, than Dr. Irvin’s use of 20 years.
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Neither the preponderance of the chest x-ray evidence nor probative medical opinion
establishes that Mr. Jessee had pneumoconiosis. Having failed to establish that requisite element of
entitlement, Mrs. Jessee’s survivor claim must be denied.

ORDER

Accordingly, the claim of MRS. LAURA M. JESSEE for survivor benefitsunder the
Act isDENIED.

SO ORDERED:

. Sy

RICHARD T. STANSELL-GAMM
Administrative Law Judge

Date Signed: December 2, 2002
Washington, DC

NOTICE OF APPEAL RIGHTS: Pursuant to 20 C.F.R. § 725.481, any party dissatisfied withthis
Decision and Order may appeal it to the Benefits Review Board within 30 days from the date this
decision is filed with the District Director, Office of Worker's Compensation Programs, by filing a
notice of appea with the Benefits Review Board, ATTN.: Clerk of the Board, Post Office Box
37601, Washington, DC 20013-7601. See 20 C.F.R. 8§ 725.478 and § 725.479. A copy of anotice
of appeal must also be served on Donad S. Shire, Esquire, Associate Solicitor for Black Lung
Benefits. His address is Frances Perkins Building, Room N-2117, 200 Constitution Avenue, NW,
Washington, DC 20210.
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